


Df TIll:
UNITED STATU COtJRT OF APPBALS

DISTRICT OF COLUllBIA CIRCUIT

TIME WAltNBR BNTERTAINMEN'l'
COMPANY, L.P.,

Petitioner,

-against-

FEDDAL COIIIIUNICATIONS COJIMISSION
and UNITED STATES OF AMERICA,

Re.pondent••

PftI'1'IOif OF
TIME WARNER BIftBR'l'AIHDIfT COMPANY, L. P. ,

FOR REVIEW OF AGENCY ACTION

On March 29, 1993, the Federal Caaaunication.

Co_i••ion ("the FCC") relea.ad a Report and Order ("the

Order"), In the Mattar of IwP1...ntatiAn Af the cable

Taleyi.iAn CADIUR9r ProtectiAn and CqIpItitiAn Act Af 1992--

BrAadcalt carriage I.,U', _ Docket 92-259 (1993),

proaulgating rule. iIlpl_enting the .utt-carry and

retran_i••ion-con.ant provi.ions of II ", 5 and 6 of the

Cable Televi.ion Con.uaar Protection and c~tition Act of

1992 ("1992 Cable Act"), Pub. L. No. 102-385, 106 stat.

1460, 1471-83, codified at 47 U.S.C. II 325(b), 534 , 535.

A copy of the Order i. attached to thi. Petition a.

Exhibit A. The Order i. contrary to constitutional right,
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arbitrary and capricioua, in exce•• of .t.tutory authority,

and othervi.e not in accordance with law. Pursuant to 47

U.S.C. I 402(a), Chapter 158 of Title 28 of the United

State. Code, 5 U.S.C. I 706, and Fed. R. App. P. 15, Tiae

Warner Entertainaent coapany, L. P. (-TWE-), therefore now

petition. thi. Court for review.

yanue

Venue in thi. Court i. proper under

28 U.S.C. I 2343.

2a1;i1;ipMr

'l'IfI:, a Delaware liaited partneraip in which Tiae

Warner Inc., a publicly traded Delaware corporation,

indirectly hol~ a ..jority intere.t, i. ca.pri.ed

principally of three unincorporated elivi.ioM: 'l'i-.e Warner

Cable, which i. the _cond large.t operator of cable

televi.ion .y.t_ in the United state., operating .y.t_

in approxiaately 1,600 franchi_ area. throughout the

Hation; Boae Box Office, which own. and operat_ pay

televi.ion progr...ing .ervice., inclueling the Hoaa Box

Office Service and cin~; anel Warner Bro•• , which produce.

anel eli.tribute• .otion picture. and televi.ion progr....
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regulation. by April 3, 1993, 47 U.S.C. II 534(t),

325(b)(3)(A).1I

On NoveJlber 5, 1992, the FCC .dop~ad a no~ie. ot

propo.ad rulaaaJting( -NPRII-) concerning II 4, 5 and 6. In

the Mott.r pf IaplementatipD pf the CAbI. TlI.yi.ipD

CODsumer Prot.ctioD ao4 CQWPItitipD Act pf 1992--Brpa4ca.t

Signal carriag. I.,U•• , MM DocJt.~ No. 92-259, 7 PCC Red.

8055 (1992); ••• allp CAbl. l.l.,i.ipD s.ryic•• , IU'~ CArry

(1992). TWB partieipa~ad in the .nauiDg rulaaaking

proce.ding by .ub.it~ing e~~. and r.ply eo_.n~.. on

11 S.e~ion 4 provid•• in r.l.van~ part:

-Regulation. by Ca.aillion.--Within 180 day.
att.r the da~. ot anact:aan~ ot thi•••etion, th.
Co.-inion .ball, tollowing a rul~ftCJ

proceeding, i ••u. ragul.~iona iJlpl~ting th.
r.quir~t. iapa.ad by thi•••e~ion.-

47 U.S.C. I 534(t). S.etion 6 provid•• in r.l.vant part:

-Within 45 day. att.r th. data ot anaetaant
ot th. [1992 CAbl. Act], the ca.ai••ion ahall
o~nc. a rulaaakiftCJ procaadiftCJ to _t:abliah
recJUlationa to gov.m th. axarci.. by t.l.vi.ion
broadca.t .tationa ot th. right to grant
ratranaai••ion COMut und.r thi. .ub..etion and
of th. riqht to .ignal carriag. und.r Action 614,
and auch oth.r ragulationa .. are nec....ry to
aaini.t.r the lillitationa containac:l in paragraph
(2). • • • Such rul~ing proc.acliftCJ ahall be
eaapl.tad within 180 day. att.r the enactaant ot
the [1992 Cabl. Act].-

47 U.s.c. I 325(b) (3) (A).
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March 19, 1993,th. FCC r.l.a••el the Ord.r, a .~ry of

which wa. publi.h.d in the Ped.ral Reqi.t.r on April 2,

1993, Cabl. Act gf 1992--Mp.t-Cirrv a04 Batrao..i ••igo

Cgo••nt Prqyi.ign., 58 Fed. Reg. 17,350 (1993).

Th. Ord.r ...neI. Titl. 47 of the Cod. of Ped.ral

R.qulation., addinq requlationl r ••tatinCiJ and int.rpr.tinq

II 4, 5 and 6 of the 1992 Cabl. Act. bonq a ho.t of oth.r

thinq., the Ord.r and the requlation.:

• require cabl. operator. to baqin carrying all
.u.t-carry-.liCiJibl. commercial .tation. on
Jun. 2, 1993,

• CiJiv••u.t-carry .11Ct0ra until Jun. 17, 1993,
to d••i9'Oat. the channal on which th.y wiah
to be carried aft.r october 6, 1993;

• provide that a c~rcial .tation t:hat 1. not
curr.ntly .u.t-carry .ligibl. ..y attellpt to
~ .u.t-carry .liVibl. by off.ring to
r.tabur.. a cabl. .y.t.. for additional
copyriqht liability, by anhancinq the quality
of it••i9'Oal, or by r.qu••tinq the FCC to
acljuat it. ar'a of daainant influ.nc. .
(wADIW), but do not ••t a d.aellin. for any
.uch att_pt.,

• p41rait .u.t-carry .tationl to inai.t on
carriaq. on the channel of th.ir choice .van
if that chann.l i. not part of what i.
currently a cabl••y.t.." be.ic ti.r,

• fail to provide priority rul.. r ••olvinq
conflictinq clat.l by two or acr. .tation. to
the .... chann.l,

• provide for a d.finition of w.ub.tential
duplicationw that i. incollli.tant with the
c...i ••ion'••ynclicatad-axcluaivity and
n.twork-nonduplication rul•• ;
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• require a caJ:)le operau.r to provide all au8t
carry .ignal. to all .UbllCriban, .v.n it
.uch .Ub.criban are aophiaticated
inatitution. (.Uch .. hotel. and ho.pital.)
that ind1cat. that th.y do not wim to
raeeiv. tho•••ignal.:

• provide that certain provi.iona ot I 4 apply
.ven to .tation. that .l.ct r.tranaai••ion
con••nt .tatu.;

• provide that a cabl. .y.t.. and a
r.tran.mi••ion-cona.nt .l.ctor·may not .nt.r
into an exclu.iv. aqr....nt:

• provide that, it a ca.aercial .tation tail.
to ..k. an .l.ction betw••n lIU.t-carry and
r.tran.mi••ion-conaent .tatus, it will
acquir. lIU.t-carry .tatu. non.th.l••• ;

• Perait .tation. .lecting r.tranaai••ion
cona.nt 'tatu, to ex.rei.. riqbt. und.r th.
Ca.ai••ion'. 'Yndicated-.xclusivity and
n.twork-nonduplication rul•• , wh.th.r or not
.uch .tationa are b.inq carried; and

• provid.-that a cUl••yllt....y not
r.tranaait the .ipal ot a ,uPentation
without the ,uPer.tation'. con••nt if the
caJ:)1. oPerator rec.iv.. that .ignal directly
by terr••trial .icrowav••

As .or. tully .xplain.d below, the Ord.r and the regulation.

are contrary to law, and TWE th.r.tor. now r.qu••t. that the

Court r.view and ••t ••id. the Ord.r.

Ground' on Wbich Blli.f I. Squght

Thi. Court .u.t ••t a.id. the Order on th.

followinq qround.:
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1. The Order i. contrary to TNB'. right. under

the Pir.t 11 and Fifth Aaendaant.. Mu.t-carry rule. force

TWE a. a cable operator to .peak in way. in which it would

prefer not to .peak, prOJlOte broadca.tera' .peech at the

expan.e of that of 'l'WB, and .ingle out '1'WB, a _lIbar of the

pre•• , for e.pecially har.h traataant. Ku.t-carry rule.

al.o have the effect of filling up .care. cable channel.

with broadca.t .tation., thu. depriving TWE a. a progr....r

of channel capacity and the opportunity to engage in .peech,

and proaoting broadca.ter.' .peech at the axpan.e of that of

TWE. The Pirat AaandJlant flawa of the auat-carry rul.. are

further aggravated by the channel-PO.itioning rule••

Moreover, the .u.t-carry rule. require cable operator. to

permit broadca.ter. phy.ically to invade their .y.t..., thu.

effecting a taking without juat co~naation in violation of

the Pift:h ~ndllent. Accordinqly, thi. Court: auat .et aaide

the Order purauant to 5 U.S.C. I 706(2)(8) aa contrary to

TWE'. conatitutional right.. V

11 _ cepgary CgwuDica1jiPM Cgrp. y. rcc;, 835 P. 2d 292
(D.C. Cir. 1987), c.rt. _1.0, 486 U.S'. 1032 (1988), Oyiney
CAbl. TV. lag. y. ree, 768 P.2d 1434 (D.C. Cir. 1985), Qlrt.
deni.d, 476 U.S. 1169 (1986).

V Soon after the paaaage of the 1992 Cable Act, TIIJI and
varioua other plaintiffa brought civil actiona in the United
statea oiatrict Court: for the Diatrict of eolUllbia (¥bieb
the Diatrict Court: in due cour.. conaolidated) a9ainat the
pce and the United Statea, clataing that II 4 and 5 violated
their Pirat AIlendm.nt right., and .eeking declaratory and
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2. Th. Order is arbitrary and capricious in that

it caus.s auat-carry obligationa vith r.spect to c~rcial

stations to go into .tt.ct as .arly as Jun. 2, 1993, .v.n

thougb th. r.transmission-consent rul.s do not go into

.tfect until october 6, 1993. In this way, the Ord.r vill

caus. twic. th...ount ot disruption n.c.ssary: cabl.

operators will bave to disrupt th.ir lin.-ups on Jun. 2 by

adding JDust-carry-.ligibl.broadcast stations, and again on

october 6 by d.leting retrans.ission-consent electors with

wbom no agr....nt can be r.ached. Und.r any s.naibl.

regim., th. disruption r.sulting troa th. i~l...ntation ot

II 4 and 6 ot th. 1992 Cabl. Act sbould be contined to a

single day. Even thougb ccmaent.rs urged th. PCC to adopt

sucb a regi_, it r.fused to do so, aistalt.nly saying that

it lacked authority to POstPOn. th••ft.ctiv. date of the

must-carry rul.s until october 6. Th. Ord.r is th.r.tore

irrational and, in any event, tails ad.quat.ly to explain

its result. Accordingly, this Court II\l8t s.t aside the

Order pursuant to 5 U.S.C. I 706(2) (A) as arbitrary and

capricious.

injunctiv. reli.t. OV.r Circuit Judge willi 's dissent, a
specially convened tbr_-jucl9. panel upbeld th...
proviaiona, and ent.red s~ry j~t for the defendants.
Turner arpa_.tina syst;•• IDA. y. PCC, 61 U.S.L••• 2621
(D.D.C. April 8, 1993). Appeals fraa the District Court's
decision v.r. filed in th. Supr... Court on May 3, 1993.
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3. Th. Ord.r i. .rbitr.ry .nd capricious in th.t

it caus•• au.t-carry obli9.tiona to 90 into .ff.ct on Jun.

2, but doe. not r.quir. au.t-carry .l.ctor. to .pacify the

chann.l on which they wi.h to be carried aft.r october 6

until Jun. 17. Bec.u•• , un~.r the ch.nn.l-POsitioni~

rule., c~rcial .tation. have four diff.r.nt option., it

is imPO••ibl. for • cabl. syst.. accur.t.ly to predict on

which channel • .t.tion ..y wi.h to be carri.d .ft.r OCtob.r

6•. Thu., it i. in.vitabl. th.t th.r. will be in.tanc•• in

which cabl. systems mu.t di.rupt th.ir lin.-up on Jun. 2 by

.ddin9 • mu.t-carry-.li9ibl. bro.dc••t station, .nd .9.in on

octob.r 6 by aovin9 the .....t.tion to • cliff.r.nt channel.

The Ord.r is ther.for. irration.l and, in .ny .v.nt, f.il.

ad.quat.ly to expl.in it. r.sult. Accordi~ly, this court

must ••t aside the Ord.r pur.uant to 5 U.S.C. I 706(2) (A) ••

• rbitr.ry .nd capricious.

... Th.Ord.r is .rbitr.ry and capricious in th.t,

in .ddition to Jun. 2 .nd october 6, it arguably creat•••

third disruption d.t. (or, rath.r, s.ri•• of disruption

d.t.s) betw.en Jun. 2 and October 6 by .11owin9 station. to

beco~ aust-c.rry .li9ibl. by (.) •••kin9 and obt.ining .n

ADI .dju.taent: (b) offeri~ to r.tabur•• a cabl••y.t.. for

incr••••d COPYri9ht liability, or (c) by .nh.ncing the

qu.lity of th.ir si9l\&1, .nd by failing to s.t .ny deadline
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by which .t.at.ion. au.t. do .0. Th. Ord.r i. th.r.fore

irrational and, in any event, fail. ad.quately to explain

it. r ••ult. Accordinqly, thi. Court. au.t ••t·a.id. the

Ord.r pur.uant to 5 U.S.C. I 706(2) (A) a. arbit.rary and

capriciou•• jJ

5. Th. Ord.r i. arbitrary and capriciou. in th.t

it. allow. c~rci.l .tat.ion. to inai.t on being c.rried on

a channel that. i. out.ide wh.t. i. current.ly a cable .y.t._'.

b••ic ti.r. Carri.qe out.id. th.t b••ic ti.r in .o.t c••••

iapo... .iqnificant. hardahip. on cable .y.t.... .nd in .a.e

c.... aay, a. • pr.ct.ical ..t.t.er, be bapo••ibl.. Th. Ord.r

i. th.r.for. irr.tional and, in any .vent, doe. not

ad.quately explain it. r ••ult. Accordinqly, thi. Court. au.t

••t a.ide the Order pur.u.nt to 5 U.S.C. I 706(2) (A) a•

• rbitrary and capriciou••

6. Th. Ord.r i. arbitrary and'capricioua in that

the PCC r.fuaecS to cr.ate priority rul.. for chann.l

po.itioninq. Und.r the rul.., ~rcial .tationa are

.ntitled to four dift.r.nt chann.l-po.itioninq option., and

jJ Any di.ruption r ••ulting froa iapl-.ltation of II 4
and 6 ca.ea in addition to di.ruption that baa already
r ••ultedfroa 1apl~tationof I 5. Th. obligation.
iapo.ed by that a.ction bec_ effective on oece-ber 4,
1992, _ Illpra fn.1, and cable operator. bave alr_ely been
r.quired to eliarupt their cbannel line-upa by ac:lding
qualifying NCB .tationa. Tbi. fact obviou.ly h.iqhtena the
n••d tor .ini.izinq further di.ruption.
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it i. therefore inevitable that, in Icertain in.tance.,

commercial .tation. will .take conflicting clataa to channel

position.. Such conflicting clai.. will inevitably lead to

more uncertainty, di.ruption, and contu.ion. The Order i.

therefore irrational and, in any event, taila adequately to

explain it. re.ult. Accordingly, this Court .u.t a.t aaid.

the Order purauant to 5 U.S.C. I 706(2) (A) aa arbitrary and

capriciou••

7. The Order ia arbitrary and capriciou. in that

it detin.. the tera -aubatantial duplication- (aa uaed in

I 534(b) (5)) in a way that i. incon.i.tent with the FCC'.

ayndicated-excluaivity and network-nonduplication rule••

The ettect of these inconai.tencie. ia that a cable ayat..

can be forced to carry a .tation that ha. a .iqniticant

amount of -black-out bol••- in it. The Order ia therefore

irrational and, in any event, fail. adequately to explain

it. result. Accordingly, thi. Court au.t .et a.ide the

Order purauant: to 5 U.S.C. I 706(2) (A) aa arbitrary and

capricioua.

8. The Order i. arbitrary and capriciou. or

otherwi.e not in accordance with law in that it requir..

cable .y.t... to provide all .u.t-carry .tationa to all

subscriber., even it those .ub.criber. are .ophi.ticated

in.titution. (.uch a. hot.l. and ho.pital.) that inform
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being in .xc••• of .tatutory authority, arbitrary and

capriciou., or oth.rwi•• not in accordanc. with law.

10. Th. Ord.r i. in exce.. of .tatutory

authority, arbitrary and capriciou., or oth.rwi•• not in

accordanc. with law in that it prohibit. a cabl. .y.t.. fro•

• nt.ring into an .xclu.iv. carriag. agr....nt with a

r.tran••i ••ion-cons.nt .l.ctor. N.ither I 6 nor any other

.tatute give. the Commi••ion authority to prohibit .uch

agr.ement.. Moreover, the Order i. irrational and., in any

.vent, fail. adequately to explain it. r ••ult. Accordingly,

this court mu.t set a.ide th. Order pur.uant to 5 U.S.C.

I 706(2) (A), (2)'(C), or both, a. being in .xc••• of

.tatutory authority, arbitrary and capriciou., or oth.rwi••

not in accordanc. with law.

11. Th. Order i. contrary to constitutional right

and arbitrary and capricious in that it provide. that

station. that fail to .ak. an .l.ction between aust-carry

and r.transai••ion-eon••nt .tatu. will be d• ..-d. to bav.

opted for au.t-carry .tatu.. Th. Ord.r thu. giv.. aust

carry privileg.. to .tation. that do not .v.n care .nough

about carriag. to a.k for it, thereby infringing upon cabl.

sy.t_' Pir.t ABlenc1ll.nt right. w.ll beyond what th••tatut.

r.quir•••· Mor.ov.r, th. Ord.r fail. adequat.ly to explain

why, a. ca...nt.r. sugg••t.d, th. d.fault .l.ction .hould
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not be retrans.ission-consent statua, with the station being

de_ad to bave given consent. Accordingly, this Court .ust

set aside the Order pursuant to 5 U.S.C. I 706(2) (A),

(2)(8), or both, as contrary to constitutional rigbt and

arbitrary and capricious.

12. The Order is arbitrary and capricious in that

the FCC retused to rule, as ca.aenters bad suggested it

sbould, that retrans.ission-consent electors lose wbat

rights they might bave under the FCC's syndicated

exclusivity or network-nonduplication rules. The Order thus

gives rise to absurd results. For ex-.ple, if a cable

syst_ is unsucce.stul in securing a network attiliate's

retrans.ission consent, it will be unable to carry another

aftiliate of that same network because the nonconsenting

affiliate would be able to require that the cable syst..

black out substantially all of that other affiliate's

proqr...ing. The Order is therefore irrational and, in any

event, fail. adequately to explain it. re.ult. Accordingly,

this Court mu.t set aside the Order pursuant to 5 U.S.C.

S 706(2) (A) a. arbitrary and capricious.

13. The Order is arbitrary and capricious in that

it provides that a cable syst....y not retrana.it the

signal of a superstation that it directly receive. by

terre.trial microwave unless the superstation consents to
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carriage. Section 6 provides that the retrana.ission

conaent requir..ent does not apply to the signal ot a

superatation -it such signal was obtained troa a satellite

carrier-. By uaing the Passive voice, the statute aakes

clear that it does not require that a particular cable

aystea obtain the sUPerstation's signal tro. a satellite

carrier, so long as any cable syst.. obtains the signal fro.

a satellite carrier. The Order leads to the absurd result

that, to be able to retran_it a sUPerstation, soaa cable

syst... will have to switch troa .icrewave to satellite

reception. The Order is theretore irrational and, in any

event, tails adequately to explain its re.ult. Accordingly,

this Court .ust set aside the Order pursuant to 5 U.S.C.

I 706(2) (A) as arbitrary and capricious and otherwise not ~n

accordance with law.

cpnc1\llliQD

Por the toraqoing r...ons I this court .uat set

aside the Order.
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WllBRBPORE, TWE, being aggrieved by and suffering

injury as a result of the Order, respectfully requ_ts that

this Court ..t asi<1e the Order and grant such other and

further relief as may be just and proper.

Respectfully subaitted,

WILLICIE PARR , GALlAGHER
Brian Conboy'
Theodore case Whitehouae

Three Lafayette Center
1~55 21st street, M.W.

Washington, DC 20036
(202) 328-8000

C::ATH~~~'
ROb8rtD:JO
stuart W. Go (t

Worldwide Plaza
825 Eighth Avenue

New York, MY 10019
(212) 474-1000

Attorneys for Petitioner

May 14, 1993
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